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STATSMENT OF ISSUES PRESENTED FOR REVIEW 


I 


In a joint trial, when the jury is informed of one 
defendant's mid-trial guilty plea, and immediately there- 
after the prosecutor reads the indictment to the jury, and 
the indictment as read charges that the one who pleaded guilty 
committed the acts in concert with the defendants still being 
tried, and, despite cautionary instructions, it is totally 
unrealistic to assume that the jury will ignore this pre- 
judicial matter, are the defendants being tried denied their 


right to a jury verdict based solely on the evidence against 


them? 


It 


When defendants are incriminated by prejudicial matter 
which they have no opportunity to cross-examine, and, despite 
cautionary instructions, it is totally unrealistic to assume 
that the jury will disregard this prejudicial matter, are the 


Gefendants denied their Sixth Amendment Right of Confrontation? 


rit 


Whhea the government tries to persuade the jury that the 
Gefendaats are guilty of forgery, but aowhere in the indictment 
are they charged with forgery, are the defeadants denied their 
Fifth Amendment right to be tried only oa charges presented in 


an indictment returned by a graad jury? 


Iv 


When defendants are deprived of their basic right to be 
tried on an jadictnent found only upon the concurrence of twelve 


oer more jurors, should their indictment be dismissed? 


V 


When the trial judge steps dowa from the beach aad stands 
ia front of the jury ia order to assist the prosecuting attorney 
in preseating his evideace against the defendants, is the judge 
actiag as a disiaterested and objective participaat ia the pro- 


ceediags? 


Statement pursuant to rule &(d) of this court: 


The case at bax has never beea pending before this court 


under the same or similar title. 


STATEMENT OF THE CASE 
| 


Appellants Dolphin G. Thompson and Bettie L. Thompson 
were indicted in tweaty (20) counts on December 5, 1967. The 
indictment charged the Thompsons with the following crimes: 


(1) aiding and abetting Roy kK. O'Baugh in the misapplication 
or the funds of the National Capital Bank, 316 Pennsylvania 


Avenue, S. 8., for their own benefit, advantage, and use, 16 


U.S.C. 2, 656 (9 counts); (2) aiding and abetting O'Baugh in 


making false entries in the bank's records, 16 U.S.C. 2, 1005 


(10 counts); and (3) conspiriag with O'Baugh to commit the 
crimes above in violation of the laws of the United states, 
1S U.S.C. 371 (1 count). 

On December 15, 1967, the Thompsons pleaded not dainty 
to all charges. On September 9-24, 1968, the Thompsoas were 


tried, along with O'Baugh, in the United States District Court 
for the District of Columbia, and on September 24, 1968, the 
jury rendered a verdict of guilty as charged. (Roy o' Baugh 
pleaded guilty as charged in mid-trial, on September 11, 1968.) 
On Wovember 15, 1968, appellant Dolphin G. Tuominen was 
senteaced to not less than tweaty (20) moaths nor more than 
| 


five (5) years for each of the three statutory violations, the 


sentences to run concurreatly. Appellant Bettie L. Thompson 


was senteaced to aot less than one (1) aor more thaa three (3) 
years oa the conspiracy charge. Seatences of not less than 
tweaty (20) moaths aor more thaa five (5) years fox the other 
charges were suspended. Both appellaats were also ordered to 
be placed oa probation for five (5) years, beginning upoa com- 
pletion of the imposed sentences. 

On December 4, 1955, the Thompsons filed affidavits ia 
support of application to proceed on appeal without prepayment 
of costs, and on the same date the United States District Court 
authorized appellaats to proceed on appeal without prepaymeat 
of costs. The jurisdiction of this Court is invoked pursuant 


to 28 U.S.C. §§1291, 1294. 


Facts Relevant to the Issues Presented for Review 


a. The presentment of the iadictmeat against the Thompsons 
was signed oaly by the foremaa of the grand jury. Likewise, oaly 
the foreman signed the indictment itself. 


lb. Each of the three charges against the Thompsons -~ eid- 


ing and abetting O'Baugh ia the misapplicatioa of bank funds 


(Tr. 96), aidiag and abettiag O’Baugh in makiag false entries ia 


the bank's records (Tr. 97), and conspiriag with O'Baugh to 
commit these crimes (Tr. 93) -- alleged that the Thompsons acted 


ia concert with oO'Baugh. 


O'Baugh pleaded guilty after three full days of trial 
| 
(Tr. 328-333). The next day the judge informed the jury of 


| 
O'Baugh's guilty plea (Tr. 341), and immediately after this, 


the prosecutor read verbatim to the jury the charges of ‘the 


iadictment to which O'Baugh pleaded guilty (Tr. 341-51). (He 


pleaded guilty to all of the suvstaitive charges agaiast him.) 


| 
The charges of the indictment to which O'Baugh pleaded guilty, 
| 


| 
aad which were read to the jury, asserted that O'Baugh com— 
| 


mitted the crimes with the Thompsons (Tr. 342, 343, 345-351). 

The trial judge instructed the jury to disregard o'Baugh's guilty 

plea in determiniag the Thompsons' guilt or ianoceace (or. 351). 
The Thompsoas' counsel thea moved for a mistrial on the 

grounds that the Thompsons were highly prejudiced due to the 

fact that immediately after the jury learned of o'Baugh's guilty 


| 
plea, the indictmeat was read to the jury (Tr. 352). The trial 


judge denied the motion (Tr. 353). | 

c. Nowhere ia the indictment were the Thompsons charged 
with forgery (See indictment). The government eeconneen to per= 
suade the jury that the aotes involved were forged (Tr. 96, 100, 


1252~1290), aad that the Thompsons forged the aotes (Tr. 98, 


1339). 


d. Duriag the preseatatioa of governmeat testimony and 


evidence agaiast the Thompsons, the judge stepped dowa from his 


beach, stood in front of the jury, and assisted the prosecutor 


ia assuriag that the jury saw aad understood the evideace agaiast 


the Thompsons (Tr. 1259-1277). 


SUMMARY OF 2FRGUMSIT 


Iaformiag the jury of O'Baugh's quilty plea aad reading 


the indictmeat to them immediately thereafter greatly prejudiced 


the Thompsons. This is because the indictment as read, ‘aad to 


which the jury *xaew O'Baugh had pleaded guilty, charged explicitly 
that O'Baugh committed the crimes with the Thompsoas. | 

This prejudice was not cured by the court's iacemiet ions. 
for it is aow recognized that it is totally sn eantincscl to 
assume that a jury can or will disregard highly prejudicial 
information it has heard in determiniag a defendant's guilt 
or inaocence. Thus, because of the substantial xisk that the 
jury considered O'Baugh's guilty plea ia determiniag the 


Thompsoas' guilt, the Thompsons were denied their right |to be 
i 


tried solely oa the evideace against them. 


This highly prejudicial matter iacrimiaated the Thompsons 
in a manaer not subject to cross-examination. The iastructioas 
given could aot realistically cure the prejudice agaiast them, 


so the IThompsoas were denied their Sith Ameadment Right of 


Conafroatatioa. 


It has loag beea recognized that the Fifth Amendment 
requires that defendants ia federal felony cases be triec only 


on charges preseated ia an indictment returned by a grand jury. 


It was not alleged in the indictment that the Thompsons forged 
the notes involved. Thus the Thompsons were deprived of their 
Coastitutional rights whea the governmeit tried to coaviace the 
juxy that the Thompsoas forged the notes iavolved. 

Receatly, this Court has harshly criticized the iadictmeat 


procedures followed in the District of Columbia at the time the 


Thompsons' iadictment was presented. Because of these procedures, 


the Thompsons were deprived of their right to be tried on an 
indictment found only upon the concurrence of twelve or -:nore 
jurors. 

Yhen the trial judge stepped down from the bench to staad 
in front of the jury and to assist the prosecutor ia preseating 
his evidence against the Thompsons, the judge prejudiced the 


jury against the Thompsons. 


ARGUMENT 
| 


Because of the Thompson's right to be tried solely on 
the evidence against them, it was inherently prejudicial to 
inform the jury of O'Baugh's mid-trial guilty plea, since the 


Thompsons were explicitly Charged with committing the criminal 
acts in concert with O'Baugh. ‘ 


It frequently happens in joint trials, as it aia in the 
case at bar, that one defendant will plead guilty, out of the 
presence of the jury, sometime after the commencement of the 
trial. Federal courts have long recognized the inherently 
prejudicial effect of informing the jury of such a plea when 
one or more co-defendants are still being tried. Because of 
this inherent prejudice, it has always been held that proper 
cautionary instructions must be given to the effect that the 
jury may not consider such information in determining the 
guilt or innocence of the defendants still being tried, United 
States v. Kahn, 381 F.2d 824, 636-838 (7th Cir. 1967); Uaited 
States v. Crosby, 294 F.2d 926 (2d Cir. 1951) cert. denied 
386 U.S. 984 (1962). If such instructions are not given at 
all or are given improperly, federal courts have consistently 
reversed convictions. Trussell _v. United States, 278 P24 


478 (8th Cir. 1960); Gayaor v. United States, 101 U.S. App. 


D.C. 177, 247 F.2d 583 (1957); Babb v. United States, 216 F.2d 


= jo°- 


536 (Sth Cir. 1955); United States v- Hall, 178 F.2d $53 (2nd 
Cir. 1950); United States v. Toner, 173 F.2d 140 (3rd Cir. 
1949). 

These reversals have been based on the ground that the 
@efendant's right to be tried solely on the evidence against 


him, rather than on the admission of another's guilt, was 


prejudiced. United States v- Restaino, 369 F.2d 544, 545 


(3d Cir. 1966); United States v- Toner, Supra, at 142; Leroy 


v. Government of Canal Zone, $1 F.2d 914 (Sth Cir. 1935). 
"R defendant is entitled to have the question of his guilt 
determined upon the evidence against him, not on whether a 
government witness or a co-defendant has pleaded guilty to 
the same charge." jBabb v. United States, supra, at 541. 

The fundamental reason it is so highly prejudicial for 
the jury to be told of one defendant's guilty plea is easily 
perceived, especially ia aiding and abetting and in conspiracy 
cases, such as the case at bar. Here, for instance, O'Baugh 
was charged explicitly with committing various criminal acts 
with the Thompsons. Thus he pleaded guilty to committing 
these various acts with the Thompsons. Certainly the jury 
will believe a guilty plea (it is extremely unreasonable to 


assume that one will plead guilty if he is not guilty), so 


. 
- 


ae — 


it must strongly have been led to believe, upon learning of the 
plea, that the Thompsoas were involved in the crimes with 
O'Baugh. "From the common sense point of view, a plea of 
guilty by an alleged fellow conspirator is highly relevant 
upon the question of the guilt of another alleged conspirator. 
If A's admission that he conspired with B is to he believed, 

| 
it is pretty hard to avoid the conclusion that B must have 
conspired with A." United States v. Toner, supra, at;142. 

The inherent prejudice of informing the jury of O'Baugh's 
plea _and_ immediately thereafter reading the indictment to the 
jury could not be cured by cautionary instructions. The 
Thompsons were thus denied their right to be tried solely on 


the evidence against them, and the trial judge committed 
reversible error in denying the defense counsel's motion for 


a mistrial. 


As has been noted, such an obviously pragadiciel practice 
as informing the jury of one defendant's guilty plea has been 
held to be not reversible error only when clear cautionary 
instructions have been given to the jury to completely disregard 
the plea in determining the guilt or innocence of these defen- 
dants yet to be tried. Supra, page 9. Such jnstractions were 
given by the trial judge in the case at bar. (Tr. 351, 1410-11, 


1431), and it is conceded that the instructions were adequate 


in light of all the cases cited above. But federal courts 


aN Ie 


one 


have allowed convictions to stand where such information was 


brought to the minds of the jury only because they have assumed 


this basic premise: that a jury caa always disregard prejudicial 
matter it hears if it is told by the judge to do so. Delli 
Paoli v. United States, 352 U.S. 232, 242 (1957). If this 
presumption is accepted, and if Delli Paoli were to be followed, 
appellants’ convictions here would have to be affirmed. 

The presumption that a jury will aot consider prejudicial 
matter in determiniag one's guilt or innocence just because a> 


judge instructs them not to, however, is often an absurd pre- 


sumption. Recognizing this, the United States Supreme Court 


refuted this presumption and expressly overruled Delli Paoli 


last year. Bruton v. United States, 391 U.S. 123, 126 (1968). 
Ia light of the wise principles of Bruton, the Thompsons' con- 
victions must be reversed. 

Mr. Justice Brennan, writing for the majority in Brutoa, 
declared: 


We hold that, because of the substantial risk that 
the jury, despite iastructions to the contrary, looked 
to the incriminating extrajudicial statements in deter- 
mining petitioner's guilt, admission of Evans' [Bruton's 
co-defendant] confession in this joint trial violated 
petitioner's right of cross examination secured by the 
Confrontation Clause of the Sixth Amendment. Wwe there- 
fore overrule Delli Paoli and reverse. Bruton at 126 
(emphasis supplied). 


Likewise, there was a substantial risk that the jury, 


despite instructions to the contrary, looked to O'Baugh's 
| 


incriminating guilty pléa in determining the Thompsons’ guilt. 
| 


The Thompsons' right to be tried solely on the evidence against 
them, rather than on the admission of another's guilt,; then, 
was violated. 


Bruton concerned an inculpatory confession; but it is 
| 


clear, from a reading of Brutoa and its rationale, that when a 


guilty plea becomes as prejudicial as a confession, the convic- 


tion must be reversed despite cautionary instructions. And the 


prejudice created in the jurors’ minds in the case at bar was 
certainly just as great, if not greater, than the prejudice 
created in the Bruton jurors' minds. 


In Bruton, Bruton and Evans were jointly tried for armed 
| 


postal robbery. At the trial, a postal inspector testified 


that Evans had confessed to him that Evans and Bruton had 


committed the robbery. (Bruton, at 124.) In the case at bar, 


O'Baugh, after three complete days of trial at which four 
witnesses had testified and over 300 pages of transcript had 
been compiled, pleadéd guilty out of the presence of the jury. 
(Tr. 328-333). The next day the trial judge informed the jury 
of the guilty plea (Tr. 341), and immediately after this the 
prosecutor read the indictment to the jury verbatim at! the 


direction of the trial court. (Tr. 341-351). 


When a mid-trial guilty plea does arise in a joint trial, 
"It is the plain duty of the presiding judge to do nothing to 
increase the possibility of prejudice to remaining defendants." 
United States v. Kelly, 349 F.2d 720 (2nd Cir. 1965). It is 
hard to imagine how a trial judge could have increased the 
prejudice against the remaining defendants any more than the 
trial judge increased the prejudice against the Thompsons in 
the case at bar when he directed the indictment to be read to 
the jury immediately after they learned of O'Baugh'’s guilty 
plea. 

For the indictment read to the jury did not mention O'Baugh 
alone. It also mentioned the Thompsons several times, alleging 
that they aided and abetted, and conspired with, O'Baugh. A 
jury must reasonably assume from a guilty plea that the allega- 
tions are indeed true. “By pleading guilty he admitted all the 
facts alleged in the information." United States v. Reinke, 
341 F.2d 977, 980 (2nd Cir. 1965). " . . . each plea of guilty 
iaterposed by petitioner admitted all of the material allega- 


tions contained in the indictment, or the count thereof, to 


which the plea was directed." Hawley v. Hunter, 161 F.2d 825 


(10th Cir. 1947). "Bergen's plea of guilty was an admission 
that he had entered into the conspiracy with some one or all of 


his co-defendants to commit a crime against the United States 


- + - and that he or one of his co-defendants had 


one of the overt acts charged in the indictment . . a0: | Bergen 


v. United States, 145 F.2d 181, 188 (8th Cir. 1944). | 
Thus it is perfectly reasonable to presume that the jury 
| 
believed that the allegations to which O'Baugh pleaded true 
were actually true. Since these very allegations explicitly 


charged appellants with the same criminal acts, the Thompsons 
were tremendously prejudiced. 


The record shows that what was read to the jury immediately 


after they learned of the guilty plea contained much more than 


inconsequential, passing references to the Thompsons. Here 


| 
are some of the very allegations to which the jury was told 


O'Baugh pleaded guilty: 


". « « ON Or about the dates hereinafter specified in 


each count DOLPHIN G. THOMPSOW and BETTIE L. THOMPSON, who are 
also named as defendants in these counts, presented and caused 
to be presented to the said ROY R. O'BAUGH a certain promissory 
note . . . purportedly made and drawn by the person whose 
purported signature appeared thereon, and the defendant Ro R. 
O'BAUGH did then disburse and cause to be disbursed rom the 
moneys . . . of the . .. bank... the same promissory note 


| 
+ + « not then being well secured in that the said promissory 


| 
note did not bear the true signature of the named individual 


as the maker thereof, but the signature was in truth and fact, 
false and fictitious as the defendants ROY R. O'BAUGH, DOLPHIN . 
G. THOMPSON, and BETTIE L. THOMPSON then well knew, and by reason 
of the same the moneys . .. of the... bank. . . were then 
converted and misapplied to the use, benefit and advantage of 

the defendants, DOLPHIN G. THOMPSON, ROY R. O'BAUGH, and 

BETTIE L. THOMPSON." (Tr. 342-3). 

“ROY R. O'BAUGH . . . DOLPHIN G. THOMPSON, and BETTIE L. 
THOMPSON, defendants herein, wilfully did conspire, combine, 
confederate, and agree together and with each other ... to 
commit offenses against the United States of America." (Tr. 345.) 

This allegation of conspiracy is then followed by outlining 
the substantive charges against O'Baugh, and, of course, the 
Thompsons. Also, overt acts of the alleged conspiracy were 
read to the jury with the Thompsons explicitly named. (Tr. 345- 
51.) 

The conclusion to be reached from all of this is inescapable. 
For all intents and purposes, the jury's learning of the plea 
and hearing the above indictment read to them amounted to a 
confession of guilt by O'Baugh which overwhelmingly inculpated 
appellants. It was just such prejudice which caused a reversal 


in Bruton despite clear warning instructions to the jury; such 


prejudice demands a reversal here despite clear warning instruc- 


tions to the jury. The Thompsons’ right to be tried only on 
the evidence against them, and not on O'Baugh's plea, then, was 


clearly violated. After the jury was informed of the plea 

| 
and heard the indictment, the Thompsons' trial counsel moved 
for a mistrial. (Tr. 352.) The trial court's denial of that 


motion (Tr. 353) was reversible error. 


Because they were incriminated by prejudicial matter 
not subject to cross-examination, and because the cautionary 
instructions did not cure the prejudice, the Thompsons’ Sixth 
Amendment Right of Confrontation was violated. 
| 


As noted earlier, the Confrontation Clause of the Sixth 


Amendment was the Constitutional basis for the Bruton decision. 


Supra, page 12. Bruton was incriminated by prejudicial matter 


not subject to cross-examination, and despite perfectly clear 


cautionary instructions, Bruton's conviction was reversed. The 
Thompsons were also incriminated by prejudicial matter not 
| 


subject to cross-examination, so despite the cautionary instruc- 


tions given below, their convictions must be reversed. 


Bruton held that, because of the substantial risk that 


the jury considered the prejudicial matter against Bruton in 


determining his guilt, the instructions given could not | cure 


the Constitutional error. Bruton at 126. The risk is just 


as great here that the jury considered the prejudicial matter 


against the Thompsons in determining their guilt. The instruc-— 
tions, then, did aot cure the Constitutional error. 

It has long been recognized that the right of cross- 
examination is an inherent element of the Confrontation Clause. 
Mattox v. United States, 156 U.S. 237 (1895); Douglas v. 
Alabama, 380 U.S. 415 (1965); Bruton v. United States, supra. 
The Supreme Court has recently recognized that this right is so 
fundamental that it must be applied to the states through 
the Due Process Clause of the Fourteenth Amendment. Pointer v. 
Texas, 380 U.S. 400 (1965). 

Here the Thompsons' right of confrontation was violated 
because the prejudicial information given to the jurors (the 
guilty plea and the reading of the indictment) could not have 
been cross-examined. It is true that the prejudicial matter 
here was not "testimony," but "testimony," in the technical sense of 
the word, need not be involved in order for there to be a 
denial of the right of confrontation. A case in point is 


Douglas v. Alabama, supra, which Mr. Justice Brennan heavily 


relied upon in writing the majority opinion in Bruton. 


In Douglas, Loyd and Douglas were accused of assault 
with intent to commit murder, and were tried separately. 


Loyd was convicted. Then, at Douglas' trial, the state called 


Loyd as a witness against Douglas. Loyd, invoking his privilege 


against self-incrimination, declined to answer any questions 


since his case was pending on appeal. 
| 
The prosecutor was then allowed to treat Loyd as @ hostile 


witness. With a series of leading questions under the guise of:: 
refreshing Loyd's memory, the prosecutor questioned Loya by 
reading aloud (in the presence of the jury) a confession Loyd 
had made, and asking him if he remembered making it. this 
confession inculpated Douglas. Then the prosecutor called 

three officers to the stand, each of whom testified that Loyd 
had indeed made the confession. Douglas, supra, at 416-7. 


Thus, although Loyd did not testify at all, the jury was 


presented with a confession Loyd had made which inculpated the 

| ‘ 
defendant, Douglas. In the case at bar, although O'Baugh never 
testified, the jury was presented with O'Baugh's guilty plea and 


a reading of the indictment which inculpated the Thompsons. 


Mr. Justice Brennan wrote for the majority in Douglas: 


Although the Solicitor's reading of Loyd's alleged 
statement, and Loyd's refusals to answer, were not) technically 
testimony, the Solicitor's reading may well have been the ¢ 
equivalent in the jury's mind of testimony that Loyd in 
fact made the statement . . . Douglas, at 419. 


As has already clearly been shown, although the prejudicial 


| 
matter in the case at bar was not technically testimony, it must 
| 


| 
have been the equivalent in the jury's mind of testimony by 


O'’Baugh that the Thompsons indeed committed the acts as charged 
in the indictment. Thus, following Douglas, in which Douglas's 
conviction was reversed because of the denial of his right of 
confrontation, there must now be a reversal because of the 
Genial of the Thompsons' right of confrontation. The instruc- 
tions below, as in Bruton, do not cure the Constitutional defect. 
It is recognized in Bruton that "not every admission 
of inadmissible heresay or other evidence can be considered 
to be reversible error unavoidable through limiting instruc- 
tions . . . It is’ not unreasonable to conclude that in many 
such cases the jury can and will follow the trial judge's 
_instruction to disregard such information." Bruton, at 135. 
And certainly, it! is aot contended here that there must be 
a reversal each and every time the jury is informed of a 


guilty plea in a joint trial. But the Supreme Court goes on 


to say: "ilevertheless, as was recognized by Jackson v- Denno, 


{378 U.S. 368, 1964] there are some contexts in which the risk 
that the jury will not, or cannot, follow instructions is so 
Great, and the consequences of failure so vital to the defendant, 
that the practical and human limitations of the jury system 
cannot be ignored . . . Such a context is presented here, 


where the powerfully incriminating extrajudicial statements 
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malls 
of a co-defendant, who stands accused side-by-side with’ the 
defendant, are deliberately spread before the jury in ai joint 


trial." Bruton, supra, at 136-7. Such a context is also 


clearly presented in the case at bar, where the powerfully 


incriminating indictment was deliberately spread before! the 


jury immediately after informing them of the guilty plea of 
O'Baugh, who stood accused side-by-side with the Thompsons. 


| 
Thus, while in many cases a violation of a defendant's 


| 
right of confrontation could be cured by a proper limiting 


instruction to the jury, there are some cases in which the 
| 
prejudice against the defendant is so great that the limiting 
| 


instructions are ineffective. This is just such a case, as 


| 
was Bruton. As Mr. Justice Brennan concluded in Bruton: 


"The effect is the same as if there had been no instruction 


at all." Bruton, at 137. Likewise, here, the prejudice 
| 
against the Thompsons was so great that the effect would have 


been the same had there been no instruction at all. conse- 
quently, the Thompsons were denied their right of ctoss- 
éxamination and "a denial of cross-examination without waiver 
- « - would be constitutional error of the first magnitude 


| 
and no amount of showing of want of prejudice would cure ab eA 


Smith v. Illinois, 390 U.S. 129 (1968). 


It is totally unrealistic to assume that the trial 
judge's limiting instructions prevented the jury from _con- 
sidering the prejudicial matter to which they were exposed 
in determining the Thompsons' guilt. 

The underlying premise of the Bruton decision, that it 
is often ridiculous to assume that a jury can or will disregard 
inadmissible prejudicial information in determining one's 


guilt or innocence, is a wise and rational premise. The 


Bruton case is certainly not the first judicial recognition 


of this reality. Many cases in the past, and many since Bruton, 


have recognized that where prejudice is highly likely to occur 
despite instructions to the jury to disregard the prejudicial 
matter, a mistrial should be granted. 

Mr. Justice Brennan, writing for the majority ia Bruton, 
adopts for support of his opinion portions of a dissenting 
opinion written by Mr. Justice Frankfurter in Delli Paoli, 
supra, Which Bruton expressly overruled. Bruton, supra, at 126, 
Mr. Justice Breanan wrote approvingly of Frankfurter's opinion: 

That dissent challenged the basic premise of Delli 
Paoli that a’ iproperly instructed jury would ignore the 
‘confessor's inaculpation of the non-confessor in determin- 
ing the latter's guilt. “The fact of the matter is that 
too often such admonition against misuse is intrinsically 
ineffective in the effect that such a non-admissible 


declaration cannot be wiped from the brains of the jurors. 
The admonition therefore becomes a futile collocation 


of words and fails of its purpose as a legal protection 
to defendants against whom such a declaration should not 
tell." 352 U.S. at 247. ‘The dissent went on to say... 
"The government should not have the windfall of having 
the jury be influenced by evidence against a defendant 
which, as a matter of law, they should not consider but 
which they cannot put out of their minds." Id. at 246. 
To the same effect . . . is the statement of Mr. Justice 
Jackson in his concurring opinion in Krulewitch v. | 
United States, 336 U.S. 440: "The naive assumption 

that prejudicial effects can be overcome by instruc- 
tions to the jury . . . all practicing lawyers know 

to be unmitigated fiction." Bruton, at 129. 


Here, it is highly unlikely that the prejudicial matter 
can be “wiped from the brains of the jurors.” And the govern- 


ment should not receive the "windfall" of having the jury be 
| 
influenced by matter “which as a matter of law they should 
not consider but which they cannot put out of their minds.” 
Brennan also quotes Chief Justice Traynor of california: 

"BR jury cannot segregate evidence into separate intellectual 
boxes . . . It cannot determine that a confession is true 
insofar as it admits that A has committed criminal acts with 


| 
B and at the same time effectively ignore the inevitable 


conclusion that B has committed those same criminal acts with 


A." People v. Aranda, 63 Cal. 24 518, 528-9, 407 P. 2a 265, 


271-2. Likewise, a jury cannot believe that a guiity plea 
| 


is true insofar as it admits that O'Baugh has committed 


criminal acts with the Thompsons and at the same time effec- 
tively ignore the! inevitable conclusion that the Thompsons 
committed those same criminal acts with O'Baugh. 

Another eminent jurist who recognized the absurdity of 
relying on juries to follow instructions to disregard prejudicial 
matter which they have heard was Learned Hand. Brennan writes 
in Bruton: 

Judge Hand addressed the subject several times. 

The limiting instruction, he said, is a “recommendation 
to the jury of a mental gymnastic which is beyond, not 
only their powers, but anybody's else." Nash v. United 
States, 54 F.2d 1006, 1007 . . . "It is indeed very hard 
to believe that a jury will, or for that matter can, in 
practice observe the admonition." Delli Paoli v. United 
States, 229 F.2d 319, 321. 

The Tenth Circuit has recognized that where the jury hears 
matter so prejudicial "that it will create so strong an impres- 
sion on the minds of the jurors that they will be unable to 
Gisregard it in their consideration of the case, although admon~ 
ished to do so, a mistrial should be ordered." Maestas v. 
United States, 341 F.2d 493, 496 (10th Cir. 1965). The Tenth 
Circuit has also noted that it is often possible that “the 


(prejudicial) effect is too strong to expect anyone to erase it 


from their mind despite their conscientious intention and purpose 


to do so." Lawrence v. United States, 357 F.2d 434, 437 (10th — 


Cir. 1966). In the case at bar the jury's hearing of the guilty 
| 
plea and immediately afterwards hearing the indictment was 


so highly prejudicial that it would be unreasonable to expect 


that they could erase the prejudice from their minds. 


Other recent cases which have found reversible error 
| 


despite clear instructions to disregard prejudicial matter are 
Serio v. United States, 401 F.2d 989 (D.C. Cir. 1968), United 
States v. Jones, 402 7.2d 851 (2nd Cir.) 1968), United States v. 


Smith, 403 F.2d 74 (6th Cir. 1968), and Courtney v. United States, 


390 F.2d 521 (9th Cir. 1968). 


Chief Judge Weick of the Sixth Circuit made a very 
perceptive metaphorical statement regarding the fact chat 
prejudice often remains despite cautionary instructions: "It 
must be remembered that after the saber thrust, the withdrawal 
of the saber still leaves the wound." United States v= Rudolph; 
403 F.2d 805, 607 (6th Cir. 1968). A classical quotation was 
rendered by Judge Kalodner in United States v. Clarke, 343 F.2d 
90 (3d Cir. 1955). Judge Kalodner wrote: "The trial judge’ s 


| 
view, that his ‘prompt and direct' admonition to the jury to 


disregard the properly stricken challenged statements . . . 


. . . 'removed any possible prejudice . . . in the jury's mind' 
brings to mind the immortal lines: 
"The Moving Finger writes; and, having writ, 
Moves oa: nor all your Piety nor Wit, 
Shall lure it back to cancel half a Line 
Wor all your Tears wash out a Word of it.” 
Rubaiydt, Stanza 71 
Throughout all these recent cases, including the Supreme 
Court's Bruton decision, the same theme recurs consistently: 
it is totally unrealistic to suppose, after a jury has heard 
highly prejudicial matter against a defendant, that the jury 


will disregard that matter in determining the defendant's 


guilt ox innocence if instructed to do so. Juries are comprised 


of human beings, not computers; what is once heard cannot be 
easily forgotten or disregarded by ordinary men. Mr. Justice 
Cardozo, discussing a situation ia which a jury was told it 
could not consider evidence for certain purposes, declared: 
"Discrimination so subtle is a feat beyond the compass of 
ordinary minds. The reverberating clang of those accusatory 
words would drown all weaker sounds. It is for ordinary minds, 
and not for psychoanalysts, that our rules of evidence are 


framed." Shepard v. United States, 290 U.S. 96, 104 (1933). 


In the case at bar there is a great risk that the jury. 
did not follow the judge's instruction to disregard the highly 
prejudicial matter which it heard, and it is in just such a 
situation, Mr. Justice Brennan wrote for the majority is 


Bruton, " . . . that the practical and human limitations of 


the jury system cannot be ignored." Bruton, supra, at 135. 


Because the goverament accused the Thompsons of forgery 
at their trial, the Thompsons were denied their Fifth Amendment 
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right to be tried oily on charges presented ia an iadictmeat 
returaed by a grand jury. 

One of the essential elemeats of the governmeat's case 
against the Thompsons was that the promissory aotes iavolved 
were ‘*forged.* For example, the prosecutor said at trial: 

[T]hey {the notes] bore the forged signatures 
of those persons . .. (fr. 9%); [the Thompsons] 
would submit replacement aotes bearing forged sig- 
Matures . . . (tr. 100). 

BR large portion of the governmeat's time in preseating 
its case was devoted to attempts to prove forgery. The testi- 
moay of a haadwritiag expert, for instance, was presented at 
great length and in great detail ix an attempt to conviace the 
jury that the signatures oa the aotes were aot the true sigaa- 


tures of the purported zaakers of the notes (Tr. 1252-1290). 


Vhat is really significant, though, is aot only that the 


goverameat offered to prove the aotes were forged, but also_the 


government attempted to persuade the jury that the Thompsois 
were the ones wno forged the aotes. 
Ia his opeaing statement to the jury the prosecutor 


declared: 


[T]he defendaats [the Thompsons} without the 
authority or permission of those personas had mis-— | 
appropriated and inisused their aames aad affixed 
them to those aotes and submitted them to the 
bank . . . (Tx. 9%, emphasis supplied). 


Then in his closing statement to the jury, the prose- 


cutor agaia charged: 


They [the Thompsons] filled ia the address oa 
the aotes aad brought them into the bank. We kaow 
more than that from the handwritiag experts. They 
filled ia much more than the addresses; they put © 
those aam2es on those aotes, too (Tr. 1339, empha 
supplied). 


It is clear, then, that the goverament tried to con- 


vince the jury that the Thompsons were guilty of forgery. 
| 


But _aowhere ia the indictment were the Thompsons charged 


with forgery. Following two major United States Supreme 
Court decisions, thea, &.< parte Bain, 121 U.S. 1 (1687) and 
Stirone v. United States, 361 U.S. 212 (1950), the Thompsons’ 
convictioas cannot stand. 

Mx. Justice Black wrote the Stirone decision for 3 unani- 
mous Court. In that case, the defendant Stirone was charged 
in the grand jury iadictment that his conduct interfered with 
the interstate importation of sand. But the corer 


attempted to prove, ia addition, that his conduct would iater-— 


fere with interstate exportation of steel. 


Here, the Thompsons were charged ia the grand jury 
indictment with submittiag to the National Capital Beak 
notes which did not bear the true sigaatures of those who 


purportedly had sigaed them. But the government tried to 


coaviace the jury, in additioa, that the Thompso.is forged 


the notes. 
Mr. Justice Black wrote: 


The Bain Case [supra], which has never beea 
disapproved, stands for the rule that a court 
cannot permit a defendant to be tried on Charges 
that are not made ia the iadictmeat against him. 
Stixone, supra, at 217. 


Mr. Justice Black then said ia directing a reversal for 
Stixrone: 


While there was a variance in the sense of a 
variation between pleading and proof, that varia- 
tion here destroyed the defendant's substantial 
right to be tried only oa charges presented in aa 
iadictment returned by a grand jury. Deprivation 
of such a basic right is far too serious to be 
treated as nothiag more than a varizace aad thea 
dismissed es harmless error. Id., at 217 
(emphasis supplied) . 


In a very recent case, this Court reaffirmed its strict 
adherence to the principles which have been discussed here. 


Judge tright wrote: 


In Bain, Stirone, and Russell [Russell v. 
United States, 369 U.S. 749 (1952)] the Supreme 
Court has snowa that it takes seriously, aad 
requires to be enforced rigorousiy, the Fifth 
Amendmeat's command that a defendant to a charge 
of ‘infamous crime" be tried only oa an “iadict— | 
meat of a Grand Jury." Gaither v. United States, 
Nos. 21,750, 22,146, at p. 7 (D. C. Cir., April | 
&, 1959). 

| 


Thus, because the Thompsons wer2 deprived of their Fifth 
Ameadment right to be tried only oa the charges made against 


| 
them by a grand jury, their convictions must be reversed. 


Because of the defective indictmeat procedures followed 
ia the District of Columbia at the time their indictment was 


brought, the Thompsoas were deprived of their right to | be 
tried oa an iadictment fouad only upon the concurrence of 
twelve or more jurors. 


Ia Gaither v. Uaited States, ty¢s court ee 


specifically and vigorously disapproved the iadictmeat  pro- 
cedures followed in the District of Columbia. cauther! at 
1, 14 aad ls. The Thompsons' inadictmeat was brought oa 
December 5, 1957, under the same procedures so harshly 
criticized ia Gaither. In the situatioa at bar, only the 
foreman signed the “preseatment" and only the foreman sigaed 


the actual iadictmeat; this was precisely the situation in 


Gaither. Gaither, at 2, 3. 


This Court based its recent decision oa the Fifth Amenc- 
meat of the Uaited States Coastitutioa, which requires that 
in federal felony cases Gefendaats can be tried oaly oa aa 
“Jadictment of a Graad Jury." Also of critical importaace 
to the Gaither outcome was the command of Rule 6(f) of the 
Federal Rules of Criminal Procedure: “Aa indictment may be 
found oaly upoa the coacurrence of 12 or more jurors." 
Gaither, at 3. 

This Court has recognized, therefore, that inherent in 
the dictates of the Fifth Anendmeat is the requiremeat that 


at least twelve jurors *fiad" an iadictmeat ia order for it 


to be valid. The Thompsoas' indictment was thus aot valid. 


It is recoghized that this Court said that the Gaither 
ruliag should be! applied only to indictmeats brought after 
the date that decisioa was issued (April vu, 1959). But it 
is strongly urged here that the Gaither decision should have 
a limited retroactive effect, so that it will govern the 
rights of parties to all cases which had aot been terminated 
by a "fiaal judgment' by April o, 1969.” 

* "Pinal" refers here to a judgment as to which the ordinary 
methods of review, such as appeal or certiorari, have 


already been exhausted, or the right to utilize them has 
expired through the passage of time. 


Granted, maxing Gaither retroactive to this limited 
extent might heve an adverse effect on the See ores of 
justice for a while, as it is stated in Gaither, at 15. But 
this would be "adverse" only in the sense that the acventines 
would be required to spend extra time in order to treat 


Gefendaats fairly. Such a consideration must give way to a 


much more serious consideration: the clear denial of the 
| 


Thompsoas' rights secured by the Constitution of the United 
States. : 
Such recent landmark United States Supreme Court decisions 
i 
as Mapp _v. Ohio, 357 U.S. 643, (1951); Gideon v. Yaiawright, 
372 U.S. 335, (1953); and Miranda v. Arizona, 3604 U.S. 435, 
(1955) had for a time, and perhaps still have, an adverse 
effect oa the administration of justice in the sense that the 
government is required to take extra precautions ia order to 
treat defendants fairly. But this did not stop the givers 
| 
Court, in aay of these cases, from declaring that the rights 
and liberties guaranteed to defendants by the Coastitution 
must be protected. Likewise, the Thompsons’ constitutional 


| 
rights must be protected. 


Clearly, from the dictates of Gaither, the procedure 
followed in preparing the Thompsons' indictment violated the 
Piftth Amendmeat and Rule 5(£) of the Federal Rules of Criminal 
Procedure. Because the Thompsons' indictment was so clearly 
invalid, this Court must remand the case at bar to the District 
Court with iastructions to dismiss the indictment. 

As a result of the conduct of the trial judge cursed 


the presenneste: of the government's evidence, She juxy w 
prejudiced agaiast the Thompsoas. 


“It is axiomatic that a trial judge in a criminal case 
must use the utmost care not to give the jury the impression 


that he is a partisan to either side." United States v. 


Light, 394 F.2d 90, 911 (2nd Cir., 1950}. It is certaialy 


equally axiomatic that if the trial judge helps the prosecutor 
present his evidence agaiast the defendants, the jury will 
receive the impression that the judge is a partisan to the 
government. This is what occurred ia the case at bar. 

A careful perusal of the trial transcript from pages 1259 
to 1277 shows just how the judge assisted the prosecuting 


attorney ian presenting his case. 


Z1though the record does not clearly show it oa page 
1259 (the record does clearly show it ea few pages later), the 
judge stepped down from his bench and placed himself ia froat 
of the jury while the government was eliciting the testimoay 


of a haadwritiag expert and showiag various handwriting 


specimeas to the jury. Thus when the judge said on page 1259, 


"Counsel, you can come over where you can see," he meaat for 


the defense couasel to come to where he himself (the judge) 


was, in front of the jury. 


Also shown oa page 1269 is the judge drawing out testimoay 
| 
from the hanéwriting expert: 
THS COURT: wait just a minute aow. For the 
benefit of the jury, which is the signature that you 
say is the xaowa sigaature? 


As is shown in the traascript, the Thompsons’ counsel 
opjected to this procedure (Tr. 1259). 


| 
Then oa page 1271, the judge, standing again in froat of 


the jury, once more took it upon himself to assure that the 


government's evidence was presented so that all the jurors could 


THe COURT: {to the government's witness] Go 
@own. Some of the jurors could aot see. ‘would you 
indicate to the other jurors the same situation? 


Agaia, the fhompsoas' cauasel objected to the judge's in- 
structiag the prosecutor as to how the evidence should ke pre- 
seated (Tr. 1272). The Thompsoas' couasel also moved for a 
mistrial oa the grouad that the judge unduly influeaced the 
jurors agaiast the Thompsons (Tr. 1273). 

It is evident that the judye was not standiag in froat 
of the jury for the sole purpose of seeing for himself the 
evidence preseated. The record states: 

MR. HOWARD: If Your Hoaor please, I want to in- 
terpose another objection. I want the record to 

reflect the Court again came dowa aad stood before 

the jury aad also that the Court did not use its 

glasses so it could aot exhibit any more interest ia 

the examiaatioa that this witness has just given 

than I could [standing at a distance from the jury 

box]. 

THs COURT: 211 right. 


MR. HOWARD: I think it is unduly unfair to the 
defendaat{[s] and I again ask the Court for a mistrial. 


THS COURT: All right. That will be denied. 
(Tr. 1275-1277) 
Thus it is clear from all the foregoiag that the judge 


took an active interest in assuriag that the prosecutioa's 


evideace was preseated so that ali che jurors could clearly 


see it and understand it. Since the judge went so far as to 


come down from the beach and stand ia front of the jury fox 


the presentation of this evideace, it is obvious that the 


judge did not use the “utmost care aot to give the jury the 
impression that he is a partisaa to either side.” 


Bs Chief Judge Bazeloa wrote ia a recent case: 


| 
[2] vea if ao prejudice to the defendaats were 
apparent, the iaterests of public justice require a 
trial conducted by one who is a "disinterested and 
objective participant ia the proceeding." Accord— 
iagly the coavictions must be reversed and the cases 
remanded for new trial. Youag v. United States, 120 
U.S. App. D.C. 312, 346 F.2d 793, 796, (1965). 
| 
Because it is so difficult to characterize a judge who 


| 
takes such aa active interest in presenting the government's 


evidence agaiast defendants as a “disinterested and objective 


participant in the proceediags," and because the jury must 


have had the impressioa that the judge was partisan to the 
| 


government's side, the Thompsoas' convictions must be reversed. 


COACLUSION 


It is hereby urged because of the fatally defective 
procedures used ia the Thompsons’ indictment, that their 
coavictions be reversed aad remanded to the District Court 


with iastructioas to dismiss the indictmeat. 


With 14StlUC + 0.) OE eee 


In the alternative: 

Because the highly inculpatory prejudice of the guilty 
plea followed immediately by the reading of the iadictmeat 
coule aot be cured by the Court's iastructions, the Thompsons 
were deaied their right to be tried solely on the evidence 
agaiast them, aid they were denied their Sixth Amendment Right 


of Confroatatio.r. 


In addition, the jury was prejudiced agaiast the Thoinpsoas 


as a result of the conduct of the trial judge. And because 
the goverament attenpted to coaviace the jury that the 

Thompsoas were guilty of forgery, 2 charge aot made in the 
iadictment, they were denied their Fifth Amendment right to 


be tried only oa charges made in a gxead jury indictment. It 


is therefore stroagly urged that this Court reverse the judg— 
| 
meat below _aad grant the Thompsons a new trial. 
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On December 5, 1967, Appellants were indicted in twenty (20) 
counts. The indictment charged Appellants with (1) aiding and 


abetting Roy R. O'Baugh in the misapplication of the funds of the 


National .Capital Bank, 316 Pennsylvania Avenue, S.E., for theix 


own benefit, advantage and use, 18.U.S.C. 2, 656 (9 counts); (2) 
aiding and abetting O'Baugh in making false entries in the bank's 
records, 15 U.S.C. 2, 1005 (10 counts), and; conspiring with O*Baugh 
to commit the above crimes in violation of the laws of the United 
States. 18 U.S.C. 371 (1 count). 

Appellants pleaded not guilty to all counts, and on September 24, 
1968, were found guilty by a jury of the United States District 
Court for the District of Columbia. Appellants proceeded with an 
appeal to the United States Court of Appeals for t he District of 
Columbia Circuit, and, on May 8, 1970, this Court affirmed the 
judgment of the District Court. The Judgment of the United States 
Court of Appeals stated that the "issues presented occasion no 
need for an opinion...." 

Appellants, herewith, petiton this Court for a Rehearing on 
the issues appealed from the trial in the District Court, and 
respectfully suggest for a Rehearing in Banc. As the Judgment 
of this Court was void of opinion, it is not possible for: 
Appellants to specify the points of law which in their opinion 
this Court overlooked or misapprehended. Therefore, Appellants 
can only reiterate in capsular form the important constitutional 


issues previously raised on appeal. 


| 
I. The right of cross-examination is an inherent element of 
the Confrontation Clause of the Sixth Amendment. Douglas v. 
Alabama, 380 U.S. 415(1965); Pointer v. Texas, 360 U.S. 400 
(1965). A denial of the right of cross-examination is a: 
constitutional error of the first magnitude. Smith v. Tilinois, 
390 U.S. 129(1968). A deprivation of the constitutionally 

_ protected right of eross-examination is not delimited to a failure 
to confront the testimony of a witness in the conventional and 
diteral connotation: of that phrase. Any Ronanee ina trial which 
might bear the equivalence of testimony in the minds of the jury 
4s tantamount to "technical" testimony, and compels an oppor- 


tunity for the accused to confront and cross-examine the source 


of such "constructive" testimony. Douglas v. Alabama, supra. 
| 


In a joint trial, it is inherently prejudicial to inform the 
jury of a guilty plea of one defendant, while one or more co- 
defendants are still being tried. United States v- Kahn, 381 F. 
2a 824 (7th Cir. 1967); United States v. Crosby, 294 F.2d 928 
(end Cir. 1961); cert.den., 386 U,S. 984(1962). Informing the 
jury of a co-defendant's guilty plea while other defendants 
remain on trial, coupled with a failure to give or giving an 
4nsufficient cautionary instruction to the jury to ignore such 
plea in determining the guilt of the remaining defendants, has 
always peen regarded as reversible error. Trussell v. United 
States, 278 F.2d 478(8th Cir. 1960); Gaynor v. United States, 
101 U.S. App. D.C. 177, 247 F.2d 583 (1957). 


Bruto3 duane held that where 
a substantial risk exists that a jury looked to extrajudicial state— 
ments in determining the guilt of a defendant, despite the rendition 


of cautionary instructions to the contrary, the result is as though 


ae iastructions were given. In other words, the pirpose of an instruc- ! 


tion to the jury to ignore extra-judicial statements in deliberating 
upon the guilt or ianocence of the accused is to remove a consti tu- 
tional defect which arose @uriag trial. Where such an instruction 
fails in its purpose, because of the inability of a jury, oF any man, 
to volitionally eradicate from its mind that which they have heard, 
the instruction is without effect. An instruction possesses no 
sanctity beyond the accomplishment of its purpose. Aproper instruce 

_on which fails to achieve its aim is no more effective than an im- 
proper instruction which fulfills its design inadequately. In 
neither situation would the trial error be remedied. 

In the case at bar, Appellants, alleged aiders, abettors. and 
co-conspirators, were ten jointly with Roy R. O'Baugh, the alleged 
principal. During the course of the trial, O'Baugh pleaded guilty 
outside the presence of the jury. The next day, the trial judge in- 
formed the jury of O'Baugh's guilty plea, and directed the prosecutor 
to read to the jury those charges of the indictment to which o'Baugh 
pleaded. The indictment, as read to the jury, outlined the substan 
tive criminal acts to which o'Baugh had pleaded guilty, and, further, 
recited that o'Baugh had committed these acts in concert with Appell- 


ants. Thus, the jury was informed that O'Baugh admitted the veracity 


of the several charges of the indi¢emeat which alieged thd commission 


of criminal acts by him in concert with Appalants. 
| 


The trial court's announcement to the jury of O'Baugh's guilty 
| 
plea and the trial court's direction to the prosecutor to read from 


the indictment those charges to whth .0'Baugh pleaded amounted to an 
admission by O'Baugh which implicated Appellants. Ia effect, the 

trial court informed the jury that o'Baugh confessed to committing 

the several criminai acts with Appellants. These two events might well 
have been the equivalent in the jury's mind of testimony (chat o'Baugh 
in fact made the implicating statements. As O'Baugh never testified, 
Appellants were denied their constitutional right of cross-examination. 


Furthermore, informing the jury of O'Baugh's admission of guilt was 
highly prejudicial to Appellants. 


The trial court instructed the jury to disregard 0’ ponsh's plea 
in determining the guilt or innocence of Appellants. this instruc= 
tion sought to correct both the intrinsically prejudicial effect of 
informing the jury of O' Baugh's plea and the unconstitutional effects 
of permitting the jury o hear culpable testimony not subject to cross— 
examination. Appellants strongly urge that despite the instruction 
to the contrary, there was a substantial risk that the jory looked to 
the incriminating extrajudicial statements of O'Baugh placed before 
them, which not only prejudiced the Appellants’ nena AR the eyes 


of the jury, but violated their right of cross-examination secured 


by the Confrontation Clause of the Sixth Amendment. If| the jury, in 


their deliberations, did not discount the incriminating material set 
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before them, then the instruction failed ia its purpose, and 
Appellants were Genied their rights to be tried solely on the 


evidence against them and to cross-examine incriminating testimony. 


arate (Gun t= indictment returned by the grand jury charged Appellants 
with submitting to the National Capital Bank notes whieh did not bear 
the true signatures of those who had purportedly signed them. But, 
the prosecution's case, to a large extent, was devoted to an effort 
to convince the jury that Appellants haa forged the notes. The in- 
dictment, however, did not charge Appellants with forgery. This 
variance between proof and pleading destroyed Appellants’ substantial 
right, guaranteed by the Fifth Amendment, to ve tried only on an 
indictment of a Grand Jury. Russell v- United gates, 369 U.S. 749 
(1962); Stixone v- United States, 361 U.S. 212 (1960); Ex_parte Bain, 
121 U.S. 1 (1887). 

III. The indictment returned against Appellants was signed only by 
the foreman. In Gaither v- United States, Nos. 21,780, 22,148, 
21,864, 413 F.2d 1061 (1969), this Court held that the Fifth Amend- 
ment requires that at least twelve jurors find an indictment in order 
for it to be valid. Gaither, however, was given only prospective 
application. Appellants urge that Gaither be applied retroactively, 
‘at least to the extent to cover cases which had not reached a final 
judgment at the time of the decision, and, thereby, obviate the in- 


equity of applying one rule to Gaither and Tatum, defendants in 


Gaither, supra, while withholding it from Appellants indicted under 


the same illegal procedure. 


Iv. A trial judge must be a “disinterested and objective partici- 
pant in the proceeding." Young v- United States, 120 U.S. App 

D.C. 312, 346 F. 2d 793 (1965). If the trial judge crosses the 
narrow line of disinterest and objectivity, and creates the "im- 
pression that he is 4 partisan to either side", United eines Vv. 
Light, 394 F. 24 908, 911 (2nd Cir. 1968), then the convictions 
must be reversed and the case remanded for a new trial. ‘In the case 
at bar, the trial judge stepped down from the bench, placed himself 
“dn front of the jury, and actively assisted the prosecuting attorney 
in the presentation of his evidence. While this action might not 


amount to an express declaration of partiality, it may well have 


created an impression that he was partisan to the prosecutor's case. 
Clearly, these affirmative acts of the trial judge augmented, in 


the eyes of the jury, the significance of the evidence involved, and 


impliedly emphasized the relevance and credibility of such evidence. 
| 
This, in turn, amounts to a subjugation of the role of the jury, as 
| 
that body is vested with sole authority to determine the relevance 


and credibility of the evidence presented. 


Respectfully submitted, 


C. 


Dolphin G. Thompson 
Bettie L. ‘Thompson 
Appellants | 
Pro se 


